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DISTRICT: SONITPUR 

IN THE COURT OF MR. A. HAZARIKA,S.D.J.M.(M) AT BISWANATH CHARIALI. 

 
C.R. Case No.63/2017 

U/S 406 ofIPC 
 

MUSSTT.SHARIFUL KHATOON, 

W/O. MD. ABDUL SAMED, 

R/O. SOBGURI,  

P.S. BISWANATH CHARIALI, 

DIST. BISWANATH, ASSAM.   

……………..COMPLAINANT 

          -VERSUS- 

 

MD. ABDUL SAMED, 

S/O.LATE TASIB SHEIKH, 

     R/O. BRAHMAPUTRA CHAPORI,  

     P.S.GINGIA, 

     DIST. BISWANATH, ASSAM. 

       ..……....ACCUSED PERSON 

   
PRESENT: MR. A. HAZARIKA, S.D.J.M.(M) AT BISWANATH CHARIALI. 

 
 
ADVOCATE FOR THE COMPLAINANT:   MR. P. P.BORAH, 

ADVOCATES FOR THE ACCUSED PERSONS:  MR. A. BORAH. 

 

CHARGE FRAMED ON:    10.01.2019, 

EVIDENCE RECORDED ON:  09.08.18, 13.06.19 AND 

15.11.19, 

ARGUMENT HEARD ON:     23.03.21 AND  

JUDGMENT DELIVERED ON:    31.03.2021. 

 

JUDGMENT 
1. The complaint case in brief is that one Musstt. SorifulKhatoon lodged a 

complaint before S.D.J.M.(M), BiswanathChariali stating inter alia that about that 
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19 (nineteen) years ago the complainant married with accused socially. After 2/3 

years of marriage the accused started torturing the complainant on demand of 

dowry. The accused on 2/3 occasions drove the complainant out of his home. 

However, the complainant returned back to accused on mutual settlement. The 

accused about 3 months ago again drove away the complainant along with her 

child. The complainant at the time of her marriage brought several articles to 

her matrimonial home, list of which annexed with the complaint petition. The 

articles are still in the home of accused and the accused denied to return the 

said articles to the complainant. On 05.03.2017 the complainant went to bring 

back the said articles from accused person’s home but the accused denied to 

return the same to the complainant. Hence, this case.  

 

2. On receiving the aforesaid complaint, the case was registered. The complainant 

was accordingly examined under section-200 of Cr.P.C. On finding primafaci 

material under Section-406 of I.P.C. against accused person, the cognizance 

was taken by my learned predecessor of this court. 

 

3. Accused person thereafter appeared and was allowedto go on bail. Charge for 

offence U/s 406 I.P.C. is framed and same is read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried. 

 

4. Prosecution examined four (4) witnesses. Statement of accused person is 

recorded U/s 313 Cr.P.C. Defenceadduced evidence of 2 (two) witnesses 

including accused. Heard arguments advanced by learned counsels of both 

sides. I have perused the evidence on record carefully. 

 

5. POINT FOR DETERMINATION: 

Whether the accused persondishonestly converted or misappropriated the 

stridhan articles belong to the complainant and thereby committed the offence of 

Criminal Breach of Trust punishable U/s 406 of I.P.C.? 
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EVIDENCE 

6. P.W.1Musstt. SorifulKhatoon, the complainant deposed that she lodged this 

case to take back her articles. About 19 years ago she married with the accused. 

At the time of her marriage she brought several articles to his matrimonial 

home. Due to torture of the accused she compelled to leave the home of 

accused. On 05.03.2017 she went to bring back her articles from the home of 

accused but the accused did not return the articles. She deposed that she 

submitted her list of articles in this case. During cross-examination she deposed 

that she has not deposited any receipt showing purchase of godrejalmira. She 

further deposed that she purchased the show case with her husband after her 

marriage. About 3 years 3 months she returned back from the home of her 

husband and since then she has not visited the home of her husband. Later she 

deposed that in the month March of the foregoing year she went to search her 

articles. The ornaments mentioned in this case were given from home of her 

husband. She denied the suggestion that she has not brought any articles from 

her home to her matrimonial home. 

 

7. P.W.2Musstt. AfiyaKhatoon, the sister-in-law of complainant deposed that at 

the time of marriage of complainant several articles were given from her home. 

She saw those articles in the home of the husband of complainant. Apart from 

articles cows and goats were also given. On the foregoing year they went to 

bring back the articles from the home of accused but the accused denied to 

return the same. During cross-examination she deposed that she married to the 

elder brother of complainant in the year of 2003. She was not present at the 

marriage of complainant. She did not see the articles given to the complainant 

as she was not present at the marriage but she saw those articles in the home 

of accused. She denied the suggestions that she did not went to the home of 

accused to bring back the articles and she deposed falsely. 

 

8. P.W.3Md. Sobir Ahmed, the brother of the complainant deposed that he went 

with the complainant to the home of accused to bring back the articles given at 

her marriage. About 19 years ago the marriage between accused and 

complainant was solemnized. He mentioned the date on which he went to the 
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complainant to bring back articles from home of accused as 05.03.2017. During 

cross-examination he deposed that he could know from his mother as to what 

articles were brought by the complainant to her matrimonial home at the time of 

marriage. He denied the suggestion that he do not know as to what articles 

were given at the time of marriage of the complainant. 

 

9. P.W.4Md. Hussain Ali, deposed that the complainant is his sister. This case is 

lodged for taking back the articles of the complainant. During cross-examination 

he deposed that he could not say whether the receipts of purchasing the articles 

given to the complainant are submitted in this case or not. He could not say as 

to who purchased the articles mentioned in this case as he was child at that 

time. He denied the suggestion that no articles were given at the time of 

marriage of the complainant. 

 

10. D.W.1 Md. Abdul Samed, the accused deposed that the articles mentioned by 

complaint in her complaint petition are not existing in his home. The 

complainant never went to his home to bring back any articles. The complainant 

lodged a false case against him. During cross-examination he denied that he did 

not allow the complainant to bring back her articles. 

 

11. D.W.2 Md. Abdul Kader, deposed that he knows both the parties. The 

complainant did not bring the articles to the home of accused as mentioned in 

this case. He was present at the marriage of complainant and accused. The 

complainant did not come to the home of accused in search of her stridhan. 

During cross-examination he deposed that at the time of marriage the 

complainant brought a blanket. He denied the suggestion that the complainant 

went to the home of accused to bring back her articles. 

 

12. ARGUMENTS: 

During argument learned counsel for the prosecution stated that the prosecution 

has proved it’s case beyond reasonable doubt as such the accused person is 

liable to be convicted. The learned counsel for the defence has stated that 

prosecution has failed to prove it’s case beyond reasonable doubt. He further 

stated that the articles which are alleged to be brought into the house of the 
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accused are actually not brought. He further submitted that the complainant has 

left the accused about 18 years ago and after all long these 18 years she 

suddenly remembered that she has left her stridhan articles in her matrimonial 

home as such the concocted story of prosecution is not believable. Hence, the 

accused person is liable to be acquitted.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

13. Now, for proving a charge of offence U/s 406 of I.P.C. the prosecution must 

prove the following point according to the facts of a given case: 

i. that the accused was entrusted with property or with dominion over 

it, 

ii. that he- 

a) misappropriated it or 

b) converted it to his own use or 

c) used it or 

d) disposed of it, 

iii. that he did so dishonestly, 

iv. that he did so in violation of- 

a) any direction of law prescribing the mode in which such trust 

was to be discharged or 

b) any legal contract, express or implied which he has made 

touching the discharge of such trust and 

 

v. that he willfully suffered any person to do as in (ii), (iii) and (iv)(a) or 

(iv)(b). 

 

14. Now, as per first requirement to prove a Charge for an offence U/s 406 of I.P.C. 

is that the property in question is/wasentrusted to the accused or the accused 

has dominion over it. The complainant with the complaint petition has annexed a 

list of article with 27 nos. of items of which the criminal breach of trust is alleged.  
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15. The complainant in the complainant petition has alleged that she went to 

matrimonial home on 05.03.2017 in order to bring her stridhan articles but the 

accused denied to return the same.  

 

16. Now, there is no averment in the complaint petition that any other person has 

gone to the house of accused to bring back the stridhan articles of the 

complainant. The complainant in her statement recorded U/s 200 of Cr.P.C. 

deposed that she has not made any communication with the accused demanding 

the listed articles. Hence, prosecution evidence to the fact that the complainant 

or any of the prosecution witnesses went to the home accused on 05.03.2017 to 

bring back thestridhan articles the complainant are found to be not reliable.  

 

17. During statement recorded U/s 313 of C.P.C. the defence case is of total denial. 

The accused person denied the fact that complainant at the time of her marriage 

brought any articles. Now, if same were purchased then there must be some 

receipts. Moreover, the prosecution witnesses has not stated that there was no 

receipts rather P.W.4 submitted that complainant has not submitted such 

receipts. D.W.1 and D.W.2 also deposed that the complainant has not brought 

any articles to her matrimonial home as mentioned in the list of articles. 

 

18. It is also found that the prosecution has failed to produce a single receipt of any 

of the articles mentioned the list of articles. Apart from that evidence of P.W.2, 

P.W.3 and P.W.4 are not reliable in respect of the fact that complainant has 

brought any articles to her matrimonial home as her stridhan because they do 

not have any personal knowledge about the fact that as to whether the 

complainant has brought any articles to her matrimonial home or not. 

 

19. It is well establish principle of criminal law that the prosecution must prove the 

guilt of the accused beyond all reasonable doubt and criminal law does not stand 

in the footing of presumption and assumption. For convicting an accused under a 

specific provision of criminal law, there must be clear proof of showing the guilt 

of the accused.  
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20. Hence, considering all these facts I am of the opinion that the prosecution has 

measurably failed to prove the basic fact that the complainant was owning and 

possessing the articles as mentioned in the list of articles which she is alleging to 

be misappropriated by the accused person. Therefore, the accused personis not 

found to be guilty for committing offence U/s 406 of I.P.C. and he is acquitted 

accordingly.  

 

O R D E R 

Accused person is hereby acquitted from the charges and set at liberty forthwith. 

The bail bonds of the accused person and his surety shall remain in force for six 

months from today as per section 437A Cr.P.C. 

Given under my hand & seal of this Court on this 31stday of March, 2021. 

 

       DICTATED & CORRECTED BY ME                    (AMARENDRAHAZARIKA) 
     SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 

    BISWANATHCHARIALI 
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APPENDIX 
 

 
PROSECUTION EXHIBIT:  

 

        NIL. 
 
 

DEFENCE EXHIBIT:  
 

NIL. 

 
 

PROSECUTION WITNESS:  

 
PW1- MUSSTT. SORIFULKHATOON, THE COMPLAINANT, 

 
PW2- MUSSTT. AFIYAKHATOON, THE SISTER-IN-LAW OF COMPLAINANT, 

 
PW3-MD. SOBIR AHMED, THE BROTHER OF THE COMPLAINANT AND 
 

        PW4-MD. HUSSAIN ALI, ANOTHER BROTHER OF THE COMPLAINANT. 
 
 

DEFENCE WITNESS:  
 
         DW1 - MD. ABDUL SAMED, THE ACCUSED AND 

 
           DW2 - MD. ABDUL KADER. 
 

 
 
 

(AMARENDRAHAZARIKA) 
     SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 
    BISWANATHCHARIALI 

 


